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One of an estate planning lawyer's important responsibilities is educating clients about the administration

of the entities created as part of the estate plan. In particular, the attorney must advise each client of the

need to name a trustee of any trusts the client creates. In some instances, the client may be able to serve

as trustee (e.g., with respect to a revocable trust intended to serve as will substitute), but the client must

select a successor trustee who will serve after the client's death or incapacity. The client also must name

an initial (and successor) trustee for those trusts of which the client cannot serve as trustee during life

(e.g., an irrevocable trust intended to remove assets from the client's estate for estate tax purposes).

Absent the lawyer's explanation, a client may have little understanding of the role and functions of a

trustee.

Rule 1.4(b) of the American Bar Association's Model Rules of Professional Conduct 1 (the "Model Rules")

requires the lawyer to discuss frankly with the client his or her options in selecting a fiduciary. 2 This

discussion should cover information reasonably adequate to permit the client to understand:

• The tasks to be performed by the trustee.



• The trustee's desired skills.

• The kinds of individuals or entities likely to serve most effectively, such as professionals,

corporate fiduciaries, and family members.

• The benefits and detriments of using each, including relative costs. 3

Historically, clients often looked to family members to serve as trustee. However, as our society becomes

increasingly geographically mobile and socially fragmented, and as the traditional family structure

continues to evolve, clients have fewer family members they can look to confidently for fiduciary services.

As a result, clients often consider using a nonfamily member, professional trustee. A client's decision to

name an independent, professional trustee usually results from one of the following considerations:

(1) The client is reluctant to decide in advance the size of trust distributions to the client's

descendants or the ages at which they should occur, not knowing what the future holds.

(2) The client is reluctant to use the "health, education, support, or maintenance" standard of the

Internal Revenue Code, under which a trustee who is also a discretionary beneficiary of the trust is

relieved of gift and estate tax concerns.

That "ascertainable standard" language (found in Section 2514(c)(1)) could fuel a beneficiary's claim that

the beneficiary is entitled to certain distributions from the trust. Also, an "interested" trustee may be drawn

into unpleasant conflicts with relatives. What the client wants is someone to take the client's place after

death, applying objective and informed judgment to unforeseen circumstances. 4

This article reviews some of the common problems associated with a lawyer serving as trustee, and also

discusses some practical ways lawyers can avoid traps for the unwary. Rather than providing a

state-by-state survey of the rules in each jurisdiction, this article covers the general rules, as set forth in

the Model Rules, the Uniform Trust Code, and the Restatements, and provides general guidance.

Lawyers should be particularly careful to review the specific rules of the jurisdiction in which they practice,

because local law can differ significantly from the general rules. In addition, they should review the ABA

Opinion (see footnote 3), which gives important insight into the ethical norms in this area.

Finally, lawyers should become familiar with Model Rules 1.7 ("Conflict of Interest: Current Clients") and

1.8 ("Conflict of Interest: Current Clients: Specific Rules"). These rules, which may be modified in a

particular jurisdiction, are the primary ones dealing with the ethical issues that arise when lawyers serve

as trustees.

Selecting the drafting attorney as the trustee

Lawyers generally are good candidates to provide fiduciary services, because they have specialized

skills, knowledge, and ethical training that provide value to their clients. 5 In addition, the drafting attorney

usually is familiar with the client's family circumstances and financial affairs, and with the client's wishes

regarding multiple family beneficiaries who may have widely different financial needs and goals. 6

Although lawyers may lack expertise in certain areas of trust administration, such as investment



management, they can obtain further education in these areas or hire specialists as needed. (See the

discussion below regarding a trustee's delegation of fiduciary duties.)

There are no ethical or legal prohibitions against an attorney serving as fiduciary, although the lawyer

must take into account a host of ethical considerations when assuming a fiduciary role (see below). The

practice of lawyers serving as trustees or other fiduciaries is very common in certain areas of the country,

primarily Boston and Philadelphia. In those cities, several large law firms have sizeable in-house trust

departments (and sometimes investment management affiliates), and individual lawyers have served

families as trustees for generations.

When exploring the options with a client, the lawyer may disclose his or her own availability to serve as a

fiduciary. The lawyer must not, however, allow this potential self-interest to interfere with exercising

independent professional judgment in recommending to the client the best choices for fiduciaries. 7 In

addition, the lawyer must be mindful of the ethical rules that surround solicitation and entering into a

business relationship with clients. 8

Competence to serve as fiduciary

Any fiduciary is subject to potential civil liability for breach of a fiduciary duty, including the duty of care, to

the trusting person. However, a lawyer serving in fiduciary roles may be governed not only by fiduciary

and civil malpractice law, but also by the ethical standards of the rules of the profession. 9

Thus, even if the drafting attorney is willing to serve as the trustee, and the client requests or consents to

the attorney serving as trustee, the attorney must, before drafting the document, have the requisite

knowledge and experience to be able to satisfy the competence requirements of the applicable

professional rules of responsibility. 10 Given the increasing complexity of the rules and procedures

involved in estate and trust practice and administration, this initial inquiry should not be taken lightly by

the attorney. 11

Assuming that the attorney is competent to serve, before accepting the office of fiduciary, the attorney

should consider whether he or she has adequate support staff to permit the attorney to perform fiduciary

services efficiently and cost effectively, and whether his or her professional liability policy includes or

excludes lawyers serving as trustee. 12 Without adequate administrative support and insurance

coverage, serving as fiduciary is bound to become a losing proposition. During the discussion of whether

the attorney is the appropriate choice of fiduciary, the attorney should disclose to the client whether he or

she is bonded and has insurance for providing fiduciary services.

Ethical considerations

Naming the drafting attorney as the fiduciary raises ethical concerns that implicate the rules governing

solicitation of clients and the provision of independent legal advice (i.e., conflicts of interest). These issues



may be avoided or mitigated if the client, rather than the lawyer, initiates the appointment of the lawyer as

the trustee. But in many cases, the client may not even know his or her options for selecting the fiduciary,

and the burden will fall to the lawyer. In that case, the lawyer will, by necessity, inform the client that the

attorney provides fiduciary services and is among the client's options for trustee. In that instance, the

lawyer may run the risk of unduly influencing the client or overreaching, simply because a client-lawyer

relationship already exists, and the client inherently believes in and trusts the lawyer. 13

Historically, the ethics rules have discouraged a lawyer from asking a client to name the lawyer as

trustee. The Model Rules, however, specifically allow a lawyer to seek appointment as a fiduciary. 14 The

lawyer must not, however, allow the potential self-interest to interfere with his or her exercise of

independent professional judgment in recommending to the client the best choices for fiduciaries. 15

When there is a "significant risk" that the lawyer's independent professional judgment in advising the

client in the selection of a fiduciary will be "materially limited" because of the potential amount of the

fiduciary compensation or other factors, the lawyer must obtain the client's informed consent and confirm

it in writing. 16

"Informed consent" denotes the agreement by a person to a proposed course of conduct after the lawyer

has communicated adequate information and explanation about the material risks of and reasonably

available alternatives to the proposed course of conduct. 17

Practice tips. Even when the lawyer reasonably believes that appropriate advice has been provided to a

client regarding the selection of a fiduciary, in some circumstances, before accepting the position, the

lawyer should confirm the client's decision in writing or urge the client to obtain independent advice from

other trusted advisors or family members. These or similar measures would be desirable if, for example,

the lawyer is appointed sole trustee of a trust that grants him or her broad powers to distribute selectively

among beneficiaries who are estranged from each other, or whose interests are in substantial conflict, or

when the lawyer has had no prior contact with the client. 18

ACTEC Commentaries. The American College of Trust and Estate Counsel (ACTEC) has developed

Commentaries on some of the Model Rules, to provide particularized guidance to ACTEC Fellows and

others regarding their professional responsibilities. With respect to the issue of the drafting attorney

serving as fiduciary, the Commentaries recognize that none of the provisions of the Model Rules deals

explicitly with the propriety of a lawyer preparing for a client a document that appoints the lawyer to a

fiduciary office.

The Commentaries provide: "As a general proposition lawyers should be permitted to assist adequately

informed clients who wish to appoint their lawyers as fiduciaries. Accordingly, a lawyer should be free to

prepare a document that appoints the lawyer to a fiduciary office so long as the client is properly

informed, the appointment does not violate the conflict of interest rules of [Model Rule] 1.7 (Conflict of

Interest: General Rule), and the appointment is not the product of undue influence or improper solicitation

by the lawyer." 19



State rules. Each state is free to make its own modifications to the Model Rules. Some states have very

specific rules regarding consent and disclosure with respect to the drafting attorney serving as fiduciary.

For instance, Georgia requires the client to consent in writing to the appointment of the lawyer as

fiduciary, and prescribes a form notification and consent letter. Among other things, the Georgia form

recites that the decision to name the lawyer as fiduciary must originate with the client; lists family

members, banks, and others who might be alternatives to the lawyer as fiduciary; discusses conflicts that

may arise between the lawyer as fiduciary and the lawyer as counsel to the fiduciary; and recites the need

for the total fees in both capacities to be reasonable. 20

Most states, however, do not require written confirmation of the client's informed consent in every

circumstance where the document names the drafting attorney as the fiduciary. For instance, New

Hampshire guidance states, "Written confirmation of the client's informed consent of a concurrent conflict

of interest under Rule 1.7(b)(4) is not required under all circumstances when documents name the

drafting attorney as a fiduciary. Clearly, however, the better practice would be for the drafting attorney to

always provide such written confirmation of the client's decision." 21

Practice tips. It is far easier for the drafting attorney to adopt a "best practice" of always obtaining the

client's written, informed consent to naming the drafting attorney as fiduciary, than to figure out (in

hindsight and after a problem has arisen) whether such consent should have been obtained at the outset

of the fiduciary relationship. This best practice eliminates the need to determine, on a case-by-case basis,

whether such consent is required, and begins the fiduciary relationship on the right foot, by establishing

with certainty the services the attorney/fiduciary will provide, and the fees for those services. The client's

consent should document the disclosures and discussions mandated under Model Rule 1.4.

(communication) and Rule 1.7.

Another practice the drafting attorney should consider adopting is the inclusion of a trustee removal and

replacement provision in each trust agreement in which the attorney is named as the fiduciary. If the

attorney is named as trustee, but someone (the client, a beneficiary, a trust protector, etc.) is authorized

to remove and replace the attorney, concerns regarding the attorney's ability to take advantage of the

fiduciary relationship can be greatly relieved. A removal provision also will avoid the appearance that the

drafting attorney is guaranteeing life employment for himself or herself. The client may be far more

comfortable naming the attorney as the trustee if the client is confident that the attorney can be replaced

without difficulty, if future circumstances render the fiduciary relationship undesirable.

The drafting attorney should discuss the trustee removal and replacement clause with the client in detail.

That discussion should include the following topics:

• Who can remove the trustee at various times (e.g., during the client's life, after the client's

incapacity or death, etc.)?

• If the trustee is removed, who selects the successor trustee, if the trust agreement does not

specifically name a successor?



• Can the trustee be removed for any reason, or only under certain, specified circumstances?

Placing restrictions on removal can prevent a dissident beneficiary from using the threat of involuntary

removal to effectively extort distributions that the settlor would not have desired. In particular, limiting the

removal power in some fashion might be appropriate where the settlor wants the trustee to serve as a

gatekeeper for one or more spendthrift or substance-abusing beneficiaries. To avoid adverse estate tax

consequences, the drafting attorney should keep in mind that if the person who removes the trustee is

also the person who appoints a successor trustee, the successor trustee should not, in some cases, be

"related or subordinate" to the person who is removing and replacing the trustee. 22

Conflict issues related to representing interested parties

A lawyer's service as trustee of a trust can create conflicts between the duties of the lawyer as fiduciary

and the interests of clients whom the lawyer represents. When a lawyer serves as the trustee and

concurrently represents a beneficiary or creditor of the trust, he or she must, in accordance with Model

Rule 1.7, resolve any conflicts of interest that may arise. For example, if the lawyer/trustee also

represented a beneficiary or creditor in a claim against the trust, and recognized that he or she would be

obligated as trustee to oppose the beneficiary or creditor's claim, the representation would be materially

limited under Model Rule 1.7(a). The lawyer/trustee's representation of the beneficiary or creditor would

not be permissible even with the consent of the client, because it would be unreasonable for the lawyer to

conclude that he or she could provide competent and diligent representation to the beneficiary or creditor

(i.e., the client), when opposing the interests of a trust for which the lawyer is a fiduciary. 23

An attorney who engages in activities constituting a conflict of interest when holding these dual positions

may be barred from collecting both attorney's and fiduciary fees. For instance, the court in In re Estate of

McCool, 24 stated that "[a]n attorney who is also executor of an estate and who engages in conflicts of

interest can never be found to have waived the estate's objection to his own conflict of interest and thus is

absolutely barred from compensation in such a situation."

In McCool, the decedent was killed when the airplane he was piloting crashed. The decedent's live-in

companion and their two children also died. The executor of the decedent's estate, an attorney, hired his

law firm to act as the estate's legal counsel. The law firm represented the estates of the companion and

children as well. Shortly after the crash, it became evident that the probable cause of that accident had

been the decedent's negligence. In light of this, the attorney/executor and his firm recognized that

wrongful death actions should be brought against the decedent's estate on behalf of the estates of the

decedent's companion and each of the two children.

In pursuit of these claims, the attorney/executor and members of his firm shared information among

themselves and on behalf of the several estates regarding the nature and extent of available insurance

coverage and other issues relevant to the various wrongful death actions. The attorney/executor drafted

insurance claim letters against himself as executor of the decedent's estate for execution by the executor

of the companion's estate and by the administrator of the children's estates.



The New Hampshire Supreme Court held that because the attorney/executor was both the executor and

the attorney for the decedent's estate, he could not waive the estate's objections to his own conflicts of

interest. Because representation of the estate was fraught with conflicts of interest from its inception, the

court held that the attorney/executor and his firm were entitled to no fiduciary fees or legal fees from the

decedent's estate.

Representing other interested parties. Representation of creditors of a trust in unrelated matters also

requires the client's informed consent, and, depending on the jurisdiction, the consent of the beneficiaries.

25 Although the Model Rules permit the fiduciary to represent one of several beneficiaries in unrelated

matters with consent of the client, in some circumstances, the lawyer should not do so (e.g., representing

a beneficiary of a trust from which the attorney/fiduciary makes unequal discretionary distributions). 26

Solicitation of fiduciary services

Model Rule 1.8(c) prohibits an attorney from accepting gifts from clients who are not related to the

attorney. Because a fiduciary performs services for compensation, accepting an appointment as a

fiduciary is not accepting a gift from a client.

Model Rule 1.8(a) prohibits an attorney from entering into a business transaction with a client unless, inter

alia, the client consents to the transaction in writing. According to the ABA Opinion, appointing a fiduciary

is not a "business transaction with a client," so Rule 1.8(a) does not apply to require the client to give

signed, informed consent to the essential terms of the arrangement after receiving the lawyer's written

advice to seek independent legal advice. 27 Note, however, that individual jurisdictions may find that a

business transaction, requiring compliance with Rule 1.8(a), does exist. 28

Dual representation

Additional ethical and legal considerations arise when a lawyer serves in the dual capacity of both

fiduciary and lawyer for himself as fiduciary. The risks and abuses that may arise when the lawyer serves

in this dual capacity involve fiduciary fees and the attorney's compensation, whether the lawyer is serving

in the client's best interests, and the lawyer's duty to use independent judgment in representing the client.

29 The benefits of dual representation include providing efficient and cost-effective administration of the

trust, and fulfilling the client's expectations of what the lawyer's role should be. Although the client may

understand the need for a trustee, the client may not be aware of the need for a lawyer for the trustee,

and may expect that the lawyer/trustee will fulfill both of those roles.

Absent special circumstances, the Model Rules permit a lawyer who is serving as the trustee of a trust to

appoint himself or herself or other lawyers in his or her firm to represent the lawyer in the fiduciary

capacity. The lawyer should discuss with the client the fact that the lawyer, acting as fiduciary, may select

himself or herself or the law firm to serve as the lawyer for the trust or estate, with the result that



additional fees may be received by the lawyer. The compensation for the legal services must be

reasonable (under Model Rule 1.5(a) (Fees)), taking into account the compensation for fiduciary services.

30 Rule 1.5(a), which sets standards for determining the reasonableness of lawyers' fees, does not

specifically cover compensation that a lawyer may receive as a fiduciary.

Uniform Trust Code 31 (UTC) section 708 addresses the compensation of the trustee. The Comment to

section 708 of the Model UTC provides that the UTC "does not take a specific position on whether dual

fees may be charged when a trustee hires its own law firm to represent the trust. The trend is to authorize

dual compensation as long as the overall fees are reasonable."

In some jurisdictions, the compensation of lawyers for trustees is either prescribed by statute or subject to

court approval or regulation. Applicable statutory compensation rates that are approved by a court after

informed judicial scrutiny should be conclusive in determining the amount customarily charged in the

jurisdiction for similar legal services, and also should be persuasive in establishing the reasonableness of

the compensation that the lawyer and his or her firm receive for legal and fiduciary services. 32 Approval

of the lawyer's compensation by an informed co-fiduciary or by the trust beneficiaries also would be

persuasive in establishing the reasonableness of the legal fees. 33

ACTEC has published sample engagement letters, including a letter regarding the appointment of the

attorney as a fiduciary. That sample letter covers, inter alia, compensation to the attorney who is

appointed as a fiduciary, and retention of the attorney's law firm as counsel for the attorney in his or her

fiduciary capacity. These letters are available on both the public and private sides of the ACTEC website (

www.actec.org) for no charge.

When a lawyer serves in the dual roles of fiduciary and counsel, courts generally have held that their

overcharging and other improprieties violate excessive fee, conflicts, and other rules of professional

conduct, in addition to Model Rule 8.4 (Misconduct). When lawyers serve solely as fiduciaries, courts

usually limit infractions to those under Model Rule 8.4. 34

Fiduciary fees

The subject of fees is critical, even if the attorney/fiduciary does not hire himself or herself (or someone in

his or her firm) to serve as his or her attorney. If the terms of a trust do not specify the trustee's

compensation, the trustee is entitled to compensation that is reasonable under the circumstances. 35

Most states do not provide a statutory schedule regarding what is a "reasonable" fee.

When the client is considering appointment of the lawyer as a fiduciary, the lawyer must inform the client

that the lawyer will receive compensation for serving as fiduciary, whether the amount is subject to

statutory limits or court approval, and how the compensation will be calculated and approved. 36 The

lawyer also should inform the client what skills the lawyer will bring to the job, as well as what skills and

services the lawyer expects to pay others to provide, including investment management, custody of

assets, bookkeeping, and accounting. 37 A downward adjustment of fees may be appropriate if a trustee

http://www.actec.org
http://www.actec.org


has delegated significant duties to agents, such as the delegation of investment authority to outside

managers. On the other hand, a trustee with special skills, such as those of a real estate agent, may be

entitled to extra compensation for performing services that the fiduciary ordinarily would delegate. 38

Usually, fees for fully integrated trusteeships are around 100 basis points (but may range from 50 to 120

basis points), depending on the value of the trust assets. Historically, these fees have been adequate to

cover a corporate trustee's extensive overhead and provide a profit margin to supplement the bank's

other income from its commercial and retail operations. 39 Some lawyers who serve as trustees choose

to charge on an hourly basis for work performed, rather than charging on a percentage basis.

Fiduciaries who or which provide only "directed" trustee services, as opposed to comprehensive trust

services, generally charge a relatively modest annual fee for services, commensurate with the directed

trustee's correspondingly lower levels of risk, responsibility, and overhead; the other empowered

fiduciaries of the directed trust, who are handling more labor-intensive, higher risk investment and

distribution functions, will charge a separate fee for their services. The total fees paid to the trustee of the

directed trust and to the other compensated participants should be comparable to the single annual fee

paid to a traditional bundled fiduciary services provider. 40 Directed trusts are discussed in further detail

below.

Ideally, the fees and scope of the fiduciary services are spelled out in a written engagement letter

provided to and signed by the client.

Exculpation of the fiduciary

An exculpatory provision exonerates a trustee from liability for certain acts and omissions affecting the

trust estate. 41 An exculpatory clause is often desired by a client who wishes to appoint an individual

nonprofessional or family member as fiduciary. The lawyer should not include an exculpatory clause

without the informed consent of an unrelated client. 42

A presumption of abuse exists when an attorney both designates himself as trustee and drafts the

exculpatory clause. Under Model UTC section 1008, an exculpatory clause is unenforceable to the extent

that it "was inserted as the result of an abuse by the trustee of a fiduciary or confidential relationship to

the settlor." An exculpatory clause drafted by the trustee also is invalid as an abuse of a fiduciary or

confidential relationship unless the trustee proves that the exculpatory clause is fair under the

circumstances and that its existence and contents were adequately communicated to the settlor. 43

A court may consider the following factors in determining whether the exculpatory clause was fair:

(1) The extent of the prior relationship between the settlor and trustee.

(2) Whether the settlor received independent advice.

(3) The sophistication of the settlor with respect to business and fiduciary matters.

(4) The trustee's reasons for inserting the clause.



(5) The scope of the particular provision inserted. 44

The requirements of Model UTC section 1008(b) are satisfied if the settlor was represented by

independent counsel. 45

Accordingly, if the drafting attorney is serving as fiduciary, the attorney should fully disclose any

exculpation provision, and insist that the settlor seek independent and competent advice regarding it. If

the client declines to seek separate representation, he or she should sign a written acknowledgment that

he or she understands the exculpatory clause, and had the opportunity to seek independent legal counsel

(and, if applicable, willingly chose not to do so and to proceed anyway). The ACTEC sample engagement

letter regarding the appointment of the lawyer as a fiduciary addresses the possible inclusion of

exculpatory language in the trust agreement.

Fiduciary exception to attorney-client privilege

The attorney-client privilege protects confidential communications between a client and attorney made for

the purpose of facilitating the rendition of professional legal services to the client. The privilege is intended

to encourage clients to seek, and attorneys to give, full and frank legal counsel. In some jurisdictions,

however, a "fiduciary exception" applies to the attorney-client privilege and bars a fiduciary from asserting

the attorney-client privilege against beneficiaries of a trust where the fiduciary has sought legal advice

regarding the administration of the trust.

This fiduciary exception has been based on two principles:

(1) The attorney's "real client" is the trust beneficiary, not the trustee, and the trustee's duty to

administer the trust solely for the benefit of the beneficiary takes precedence over the attorney-client

privilege.

(2) The trustee has a duty of full disclosure to the beneficiary, and allowing a trustee to hide

information behind a privilege may encourage and conceal fraudulent activity. 46

Who is the client? This raises the question, then, of the identity of the client. Is it the fiduciary? Or is it

the trust (as an entity), and its beneficiaries? The answer may be unclear under the law of a particular

jurisdiction. This lack of clarity regarding the identity of the client in the administration of a trust heightens

the importance of the lawyer clarifying his or her relationship to the parties involved, especially if the

lawyer is representing himself or herself as the fiduciary. 47 In particular, the lawyer should clarify with

those involved whether a trust, a trustee, its beneficiaries, or groupings of some or all of them are clients.

48 The lawyer's failure to clarify whom the lawyer represents might result in the lawyer entering into

unintended client-lawyer relationships, and the identity of the clients may depend on the circumstances

and on the law of the jurisdiction. 49

The ACTEC Commentaries provide that when a lawyer represents a trustee, the lawyer generally

represents only the fiduciary (and not the beneficiaries). The Commentaries also allow direct

communication between the lawyer and the beneficiaries of the estate or trust. The comment to Model



Rule 1.2 states: "As a general rule, the lawyer for the fiduciary should inform the beneficiaries that the

lawyer has been retained by the fiduciary regarding the fiduciary estate and that the fiduciary is the

lawyer's client; that while the fiduciary and the lawyer will, from time to time, provide information to the

beneficiaries regarding the fiduciary estate, the lawyer does not represent them; and that the beneficiaries

may wish to retain independent counsel to represent their interests."

Although some states recognize the fiduciary exception to the attorney-client privilege, others reject it. 50

In the jurisdictions that do not recognize the fiduciary exception to the attorney-client privilege, courts

have concluded that the fiduciary (not the trust estate or its beneficiaries) is the attorney's "real client."

Some states have rejected the fiduciary exception by statute. 51 Even if the trustee is confident that the

trustee (and not the trust estate or the beneficiaries) is the lawyer's client, the trustee must proceed

cautiously in determining the extent to which its communications with its attorney will be privileged from

disclosure to beneficiaries.

If the jurisdiction in question has no statute or controlling common law regarding the applicability of the

fiduciary exception to the attorney-client privilege, a trustee will be operating in an uncertain environment

in the event of a dispute with the beneficiaries. If litigation is foreseeable, and the trustee wishes to

achieve greater certainty with respect to the application of the privilege (and the communication otherwise

satisfies the criteria for the attorney-client privilege), the fiduciary should consider: (1) independently

retaining counsel via an engagement letter that specifies that the fiduciary, individually, is the client; and

(2) paying for the legal services from the fiduciary's own resources (instead of from trust assets). An

argument could be made that paying an attorney out of trust funds may convert trust beneficiaries into

clients of the trustee's attorney.

Delegation of fiduciary duties

A trustee has a duty personally to perform the responsibilities of the trusteeship, except as a prudent

person might delegate those responsibilities to others. In deciding whether, to whom and in what manner

to delegate fiduciary authority in the administration of a trust, and thereafter in supervising agents, the

trustee has a duty to the beneficiaries to exercise fiduciary discretion and to act as a prudent person

would act in similar circumstances. 52

The Model UTC specifically allows a trustee to delegate duties, powers, and investment and management

functions to any person. 53 Whether a particular function is delegable depends on whether it is a function

that a prudent trustee might delegate under similar circumstances. For example, delegating some

administrative, reporting and investment duties might be prudent for a family trustee but unnecessary for

a corporate trustee or a lawyer who is serving as the fiduciary.

Reasonable care. Under the Model UTC, if a trustee properly delegates a function, the agent owes a

duty to the trust to exercise reasonable care to comply with the terms of the delegation, and the trustee is

not liable to the beneficiaries or to the trust for an action of the agent to whom the function was delegated.



In order to properly delegate a function, the trustee must exercise reasonable skill, care and caution in:

(1) Selecting an agent.

(2) Establishing the scope and terms of the delegation, consistent with the purposes and terms of the

trust.

(3) Periodically reviewing the agent's actions in order to monitor the agent's performance and

compliance with the terms of the delegation.

Consequently, delegating a function relieves the trustee of the obligation of performing the delegated

task, but does not relieve the trustee of the obligation to monitor the agent and the agent's performance of

the task delegated to it.

A trustee may abuse its authority to delegate by an imprudent failure to delegate or by making an

imprudent decision to delegate. Abuse of discretion also may arise from failure to exercise prudence in

the degree or manner of delegation. Prudence requires the exercise of care, skill, and caution in the

selection of agents and in negotiating and establishing the terms of delegation. Significant terms of a

delegation include those involving the compensation of the agent, the duration and conditions of the

delegation, and arrangements for monitoring or supervising the activities of agents. 54

Investment management. Although many fiduciary functions are delegable, the one most likely to be

delegated by the attorney/fiduciary is probably the investment management of the trust assets, because

the attorney is unlikely to be sufficiently qualified to perform investment duties himself or herself. (Even a

corporate trustee that has in-house portfolio management capabilities may need to delegate the

investment function if the trust holds assets that are outside of the trustee's investment experience. 55 ) In

deciding whether and the extent to which to delegate investment duties, the trustee must consider the

language of the trust agreement and state law. Most states have adopted laws similar to section 9 of the

Uniform Prudent Investor Act, which permits the trustee to delegate investment functions to agents. 56

Directed trusts. In some states, it may be possible for a client to create a "directed" trust, 57 where the

trustee follows the distribution and/or investment directions of some other participant (often called an

investment or distribution trustee, a "trust protector," or a "trust advisor") who exercises those powers in a

fiduciary capacity. In order to create a directed trust, the trust agreement must establish that structure (or

be modified to establish it), and state law must allow it. 58

Most states' trust codes include provisions authorizing multi-participant directed trust governance

structures. However, not all directed trust statutes are created equal. The Model UTC's directed trust

provisions (section 808), for example, do not protect a directed trustee from liabilities associated with a

directing fiduciary's exercise of powers as extensively as the laws of several states, including Delaware,

New Hampshire, and South Dakota. Under these more protective regimes, when a trustee is directed, he

or she is insulated as an "excluded fiduciary" (or some similar title) from liabilities associated with the

fiduciary functions exercisable by an empowered fiduciary. In contrast to a delegated trust structure, the

trustee of a directed trust operating under these more robust directed trust statutes has no duty to monitor

or supervise the other empowered fiduciary, or for following the directions of an empowered fiduciary.



However, in some states that allow directed trusts, such as those that follow Model UTC section 808

(including Florida, Massachusetts, and Vermont), the directed trustee may be liable for following the other

fiduciary's directions if:

(1) The direction is "manifestly contrary" to the terms of the trust.

(2) The trustee knows the direction is a "serious breach" of the fiduciary duty of the directing person.

If the trustee is directed, he or she is relieved of delegating the fiduciary duties conferred on the other

empowered fiduciary. However, the trustee must review applicable local law to determine whether-and

the extent to, and the circumstances under, which-the trustee may be liable for the actions (or inactions)

of the other empowered fiduciary.

Conclusion

A lawyer's service as trustee for a client's trust can provide the client and the beneficiaries with a level of

expertise and insight that may be superior to the services available from a family member or corporate

fiduciary. Providing fiduciary services also can generate an alternate source of income for the lawyer that

supplements earnings from a law practice. However, the lawyer should not enter that fray without great

forethought and planning. The lawyer must address compensation, administrative support, insurance

protection, and ethical concerns before accepting the fiduciary office. With proper systems and planning,

serving as a fiduciary can be a rewarding experience and good business decision.
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