
An Estate Planning Blind Spot:  
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 For parents of minor children, deciding who should be guardian for the children1 in 
the event of the parents’ untimely death is one of the most difficult estate planning 
choices they must confront. In many cases the decision can be so difficult and divisive 
that the parents either procrastinate or find themselves deadlocked, unable to agree over a 
suitable candidate. Paralysis over this issue is among the reasons that a majority of 
American parents of minor children have no wills. 
 The choice of a guardian is, however, one of the most important aspects of these 
parents’ estate plan. If called upon to serve, the ideal guardian will oversee the 
upbringing of the children by providing a safe and loving home. The guardian will serve 
as an adult role model, providing supervision, encouragement and discipline as needed. 
He or she will attend to each child’s social and intellectual development, helping the 
child through the trials of adolescence and beyond, assisting with educational and career 
decisions, and generally supporting the child on the road to becoming an independent 
adult. 
 Despite its importance, the careful crafting of guardianship provisions in wills and 
revocable trusts are often overlooked by estate planners who are apt to focus more 
attention on things like tax avoidance. This is unfortunate; a parent will lose far more 
sleep agonizing over the welfare of their possibly orphaned offspring than the risk of 
forfeiting a unified credit.  
 This article offers information and options that an estate planning attorney can use to 
provide more meaningful counsel to clients on:  
(i) New Hampshire law regarding the appointment and supervision of guardians of both a 

minor’s person and estate;  
(ii) factors the client should be encouraged to consider in choosing among guardianship 

candidates, and  
(iii) related economic and financial planning issues.  
 In appendices to be posted with the online version of this article (See Publication 
Archives at www.nhbar.org) language is provided for insertion to the clients’ documents 
to give the chosen guardian sufficient guidance and financial wherewithal to perform 
critical guardianship duties in an informed manner and without undue financial stress or 
concerns about conflicts of interest.  
 In light of my purpose to aid New Hampshire attorneys, the balance of this article will 
be directed toward a hypothetical client: a parent or married couple with one or more 
minor children. 
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 If you are inclined to avoid the issue completely and neglect this aspect of estate 
planning, consider the toll on those you most want to protect —your children:  



 1. Someone you dislike could end up as guardian. Unless you state your 
preferences, a judge could appoint anyone who applies and who seems appropriate for the 
job.2 
 2. The guardianship hearing might be contested. More than one applicant may 
have to litigate the issue, 3 thus setting the family up for an expensive dust-up which will 
cost everyone but the lawyers.  
 3. Or the worst possible scenario: no one applies, leaving the children to be left 
with a reluctant or unsuitable family member. Or they may end up in foster care — an 
uncommon result but not without precedent (look what happened to Cinderella).4  
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 1. The desires expressed in the will are non-binding but are almost certain to be 
respected. Generally, if you are married, you will express your preferences as to 
guardian in your wills. 5 Under the laws of roughly half the states, a parent’s nomination 
is binding and the court has no discretion to overturn it. 6 In New Hampshire and the other 
states, however, a probate judge can disregard the parents’ choice if, after a hearing, the 
court determines that the chosen guardian is unfit or unsuitable. 7 The probate courts have 
a protocol for background checks on prospective guardians — both criminal records’ 
checks conducted by the New Hampshire State Police and a search of the abuse and 
neglect registry maintained by the Division of Children, Youth and Families (DCYF). 8 
The court is required to take into account the minor’s preference and “give it such weight 
as under the circumstances may seem just”. 9 If one or more of the minor children is over 
age 14 the presiding judge will give particularly careful consideration to their expressed 
desires. 10  
 Thus, as a practical matter, the court will give first consideration to the individual 
nominated by your will. But be aware, however, that there is no absolute guarantee that 
this choice will be carried out. 11  
 2. Make a list of the criteria most important to you.   Consider the case of 
a client of ours whom we will call “Mary”. Mary was a divorced mother and primary 
custodial parent of her minor son “John” who was then age eight. Mary characterized as 
“frosty” her relationship with her ex-husband Don (John’s father). Still, she and Don 
were able to put aside their differences to cooperate in choosing a guardian to replace 
them if they both should die.  
 To start, Mary and Don each made lists of the criteria they felt were most important 
before meeting to go over candidates. She told us that the process “forced me to consider 
what was most important to me concerning how John might be raised in my absence”. 
Making the list also helped rationalize an exercise which might otherwise have been 
driven by emotion. The list Mary and Don made was confined to candidates in two-
parent households with no more than three children who were close in age to John; those 
who were economically independent and had a standard of living similar to Mary’s; 
parents who in the raising of their own children demonstrated that they shared Mary’s 
and Don’s religious convictions, value system and child-rearing philosophy, and those 
who lived nearby so that John would not be separated and removed from his school, 
social groups, sports, etc.  
 3. Try thinking unconventionally. Many people are instinctively inclined to name 
their siblings. But you also can consider close friends, neighbors — even the child’s 



grandparents if they are relatively young (more on the grandparents later). 12 Some name 
an adult child to look after his or her minor siblings. Beware, however, that this can often 
be unfair to both the caregiver and the minor children — if, for example, the oldest son is 
chosen and he has just entered college only to inherit the responsibility for his little 
brother and sister. This possibility of naming an adult sibling has become increasingly 
rare in today’s smaller families. There is less likelihood of a significant age differential 
between the oldest and the youngest children. But it can be a good solution in the right 
circumstances. One concern regarding this type of arrangement is each minor child’s 
perception of the older sibling’s moral authority (a factor which should be easy for any 
parent to assess). 
 4. Consider separating the nurturing and financial functions. Some people are 
great at raising kids but not so good with money, or vice versa. There are two types of 
guardianships available for minors: a guardian of the “person” responsible for the care, 
custody and rearing of the child; 13 and a guardian of the child’s “estate”, responsible to 
manage any funds owned by or left to the child. 14  
 Fortunately, you need not find someone who can both nurture the children and 
manage the funds. 15 Naming separate people to handle the child-rearing and the money 
will often end an impasse between partners who disagree over who is best among a list of 
candidates. Such deadlocks often stem from a lack of understanding of the very different 
parenting and financial roles, and the couple’s mistaken assumption that the same person 
must perform both of them. Even if all of your candidates are good at both, you might 
still want to name someone other than the guardian as manager of your child’s money to 
avoid the possibility that the guardian may get into trouble for commingling personal 
assets with guardianship funds – an act of prohibited “self-dealing” and a breach of the 
guardian’s “fiduciary” duties to the child. 16  
Note also that the primary financial manager need not be a probate court-appointed-
guardian of the child’s estate. We encourage most of our clients to name a separate 
trustee under a revocable trust agreement to serve as both the court-supervised guardian17 
of the child’s estate18 and non-court supervised trustee of the children’s trust.19 This 
avoids intrusive and expensive probate court supervision of most (if not all) of the 
finances, and creates a system of checks and balances over how the money is spent. It 
also requires the personal guardian to make a case to a third-party trustee to commit the 
children’s trust for unusual expenditures. 
The “pour over” revocable trust agreements we prepare for parents of minor children 
often allow the trustee to expend trust funds not only on the children directly, but also for 
the benefit of the guardian’s household and the guardian and the guardian’s children if 
necessary to create a harmonious, integrated “blended” family. This avoids the situation 
where your trust might allow your children travel, recreational and education 
opportunities unavailable to the guardian’s children, effectively creating a first- and 
second-class citizen structure within the family. [Examples of such provisions are posted 
as Appendices A and B in the online version of this article.]   
 5. Avoid the “separate share” approach and opt instead for a “single family 
pot” trust arrangement. Another feature of our revocable trusts prepared for parents 
with multiple children, some or all of whom are minors: we design the children’s trust as 
a “pot” trust from which the trustee may make equal or unequal distributions in his or her 
discretion among the children from time to time, according relative to need and not strict 



equality. 20 The alternative would be immediately to create a separate equal share of your 
property for each child, and administer that share exclusively for the benefit of the child 
for whom it was set apart to the exclusion of the other children.  
 The disadvantage of the separate share approach is that it can effectively result in an 
economic penalty on the younger children as the older children will likely have had more 
educational, medical and other expenses paid out of the parents’ co-mingled assets before 
their deaths. Generally, when we raise our minor children, as parents we do not keep 
track of the benefits each receives through his or her formative years for things like 
orthodontia, youth sports, summer camps, private school and college education. We have 
no concern that the total expenditures we spread among our respective children for such 
purposes should be “equalized” in some fashion when they all reach adulthood. Providing 
for the creation of a co-mingled pot trust arrangement until the youngest of your children 
reaches age 25, when all of them would have been reared and educated on the family 
dole, will allow the trustee to achieve rough justice in a manner that best mimics how a 
parent would have marshaled household economic resources for the benefit of the 
children — individually and collectively — had they survived.  
 6. Consider primary and alternate or successor guardians, not couples. We 
often discourage our clients from naming couples as co-guardians. 21 If the couple splits 
up, there could be a legal battle over who gets your child. Besides, many fights over 
whom to name as guardian stem from one partner’s dislike of a spouse. If you can live 
with choosing either person, name the person they want most as guardian, and the partner 
as the backup. Even if the preferred partner is named as the actual guardian, an 
undesirable spouse will undoubtedly have a significant, albeit de facto, role to play. 
Sometimes, an unacceptable spouse may disqualify an otherwise desirable family 
member as an optimal candidate. 
 7. What about a former spouse? An unnerving fact for many divorced custodial 
parents: if you die prematurely and your deadbeat ex wants the kids, there is little you can 
do to prevent it unless your former spouse has serious problems such as documented 
mental illness, chronic drug or alcohol abuse, or physical or sexual abuse of the child. 22 
Even if you’ve remarried and your current spouse has effectively (but not legally) 
adopted the children, it will almost certainly still be an uphill battle to prevent the 
children’s surviving natural parent from taking over after you’re gone. 23  
 Clients in this circumstance can still name a guardian to serve if the ex-spouse cannot 
or will not serve. And if the client seriously believes the former spouse is unsuitable, a 
letter can be included with the will to explain the client’s conviction to the judge, and it 
may factor into the judge’s decision-making. 24 The ex-spouse may even bow out 
gracefully to avoid an embarrassing hearing at which his or her jaded past is revealed. 25 
 8. What if the parents are divorced, and cannot agree on who should serve? Not 
everyone is as mature or fortunate as our Mary and Don. They took the high road by 
working through their bitterness for each other, focusing on John’s welfare in making 
their lists and ultimately agreeing on common guardianship provisions in their wills. For 
divorced couples who are not so fortunate, and express different choices in their wills, the 
court will most likely defer to the choice made in the will of the last parent to die. 26 Thus, 
unless both of the divorced parents agree to coordinate their choices of their child’s 
guardian, there will be uncertainty over the child’s upbringing in the event of the parents’ 



premature death. This is all the more reason to work hard to find a compromise 
candidate. 
 9. Periodically re-evaluate the guardian choices. As the children grow, the 
suitability of guardians may change. For example, you may start with your married 
brother, who is great with young ones, but be willing to consider your spouse’s unmarried 
sister when the children reach high school and are more independent. Illness, death or 
divorce can also change your feelings.  
 Return to Mary, our divorced mom. After comparing their separate lists of criteria, 
they originally provided in their respective wills that Don’s sister would be their son 
John’s guardian, with Mary’s sister as a backup. Mary’s sister already had four children. 
Don’s sister had only one child. A few years later, Don’s sister became terminally ill. 
Mary and Don amended their wills to reverse the order of preference, naming Mary’s 
sister as the primary guardian. By that time, Mary’s sister’s house was also less crowded 
because two of her four children were away in college.  
 10. Consider leaving a separate “letter of wishes” expressing your parenting 
philosophy and values. You should consider providing, in a letter or memorandum 
separate from your will, detailed guidance to the appointed guardian concerning the sort 
of experiences and family environment you would like the guardian to provide for the 
children. Strongly held values should be made explicit in such a document. These will be 
couched in the form of an expression of desires, but not direction, and will inform many 
of the guardian’s choices as the children grow and mature. 
 11. If the choice is difficult, here are some questions parents can ask:  
 Who already has a good relationship with the children? Losing her parents will be 
traumatic enough. Would it compound your young daughter’s anguish over her parents’ 
deaths to send her far away to live with people she doesn’t know?27 If yours is a blended 
family or you have children of very different ages — a toddler and a teenager, for 
example, you may well want to name different guardians for different children. Weigh 
your children’s relationships with potential guardians against the possible psychological 
strain of splitting them up. You may state your preference that all of your children have 
the same guardian and reside in the same residence. And, if keeping your children 
together creates a financial hardship for the guardian, permit distributions from the 
children’s trust to reimburse the guardian for the extra costs and inconvenience. 28 To give 
effect to this intent, the children’s trust provisions may authorize the trustee to pay any 
expenses of the guardian that he or she would not otherwise incur but for the 
guardianship obligations. For example, the trustee may be authorized to pay for 
housekeepers or other personnel necessary to assist the guardian in connection with his or 
her duties. If the guardian’s spouse or the guardian him or herself is forced to leave a job 
to manage a substantially larger household, consider a provision which might replace all 
or a portion of the household’s lost income. 
 Should we encourage and subsidize family visitation? Parents often have a 
difficult time deciding whether to appoint a guardian from the wife’s side or the 
husband’s side of the family. It may be comforting to the parent who concedes his or her 
preference if the children’s trust allows funding for visitation. A well-drafted provision 
can explain the parents’ intent and strong desire that the child spend time with both sets 
of grandparents and their aunts, uncles, and cousins, perhaps as frequently as once or 
twice a year. It may direct the children’s trustee to work with the guardian to make any 



arrangements necessary to accomplish this intent and pay out of the trust any expenses 
that may be incurred such as the cost of any domestic and international travel for the 
children to visit a relative or even for the relative to visit the children. This can be 
particularly helpful where the extended families of one or both parents live overseas or 
across the country. 
 Where do the prospective guardians live? Uprooting your five-year-old  son may 
not be as much a hardship as transplanting a 15-year-old, but either can be difficult. Even 
a young child can develop close bonds to friends, neighbors and nearby relatives. If 
moving is inevitable, you may want to give more weight to the guardian who will be able 
to help your children maintain their ties. Our revocable trust documents typically give the 
guardian and his or her family the right to direct that your residence be maintained in the 
children’s trust, and allow the guardian and family to move in with your children if that 
choice is best for both the guardian and your children.  
 Do they share my values? This goes back to the earlier “letter of wishes” suggestion. 
It goes without saying that the most important issues are philosophical: discipline styles 
and feelings about education, religion and spirituality. Most of our clients place the 
highest premium on guardians who share these values. If you attend Synagogue each 
Sabbath as a family and your children regularly attend religious education classes, look 
for candidates who do the same with their families. If you were careful to raise your 
children in an environment of scarcity, taking pains to live below your means, will all of 
your efforts to foster virtues of thrift and frugality be undone if your young and still 
impressionable son goes to live with your conspicuously consuming brother-in-law and 
his spoiled children?  
 How old are our candidates and are they physically capable? These factors often 
rule out grandparents, but even younger prospects might not be up to the task of raising a 
very young child to adulthood. If your parents are elderly and frail they may be unable to 
raise children a second time. If your parents are in their mid-60s and in great health and 
you sign your will when the oldest of your three children is 5, will the grandparents still 
be able and willing to perform when the children range in ages from 10 to 15? It is 
difficult to imagine the emotional trauma suffered by a child who lost both his or her 
natural parents and later his or her beloved grandparent who was serving as guardian, 
forcing relocation to a third household. 
 But do not reject the grandparents out-of-hand. In many cases, an advantage to 
naming a grandparent is availability. A candidate who is a contemporary of the natural 
parents may be well-meaning but too career-driven to have the time or patience it will 
take to deal with a grieving child. If the grandparents are retired or semi-retired and 
comparatively young and healthy, and their grandchild is at least close to adolescence, 
the grandparents may be able to provide the child with more time and emotional support. 
 Are there other children in the house? This consideration can cut both ways. Many 
people choose a guardian who already has children of his or her own. What is your ideal 
number for a well functioning, manageable household? (Remember that the Brady Bunch 
was just a TV show.) Some parents feel strongly that their only child, accustomed to 
receiving his parents’ undivided attention and emotional and financial support, should not 
be the fourth or fifth child in a household that already has three or four. Others might like 
the idea of the child being with lots of cousins. 
 Should you ask your candidates how they feel about being named guardians?  



That’s always a tough call. On the one hand, broaching this sensitive issue can give 
you the comfort of knowing in advance that your choices will be willing and able to 
answer the bell if it rings, while allowing the candidates to consider their decision 
objectively and dispassionately, unencumbered by the grief of losing a beloved 
friend or sibling. If you decide to go this route, be forewarned: your top choice may 
politely demur. Guardianship is an awesome responsibility. Not everyone will be 
willing to take it on. Getting a negative or lukewarm response from your number one 
choice will allow you to focus on other candidates you might not otherwise have 
carefully considered. Delicate discussions with your candidates could rule some out, 
making your decision easier. You may also wind up having to explain to some 
obvious potential candidates why they were passed over, requiring even more 
diplomacy. If your first-choice candidate declines your offer, try not to view this as 
an insult, but rather as an indication of his or her high regard for you and your 
children and the gravity of your request by providing an honest answer. 

 On the other hand, you might feel so awkward about offending people that you 
choose to avoid approaching candidates in advance to preserve your good personal 
relationships with them. Our experience is that roughly one-half of our clients choose to 
have these discussions with their candidates, and the other half choose not to. 
 How are they fixed financially? Ideally, you will have provided enough cash 
(through life insurance and other liquid assets) so that raising your brood will not be too 
much of a financial strain on your chosen guardian. But what if your assets prove to be 
insufficient? The United States Department of Agriculture reported that based on 2001 
dollars, it would cost an inflation-adjusted $250,266 to raise to age 17 a child born in the 
year 2001.29 That figure includes only costs for food, shelter and other necessities — not 
travel sports, camps, private schools and college tuition seen as indispensable by many 
parents these days.30 While legally the guardian is not required to apply his or her own 
family resources in supporting your children31, as a practical matter your friend or relative 
who thinks enough of you to take on the responsibility of raising your kids will probably 
feel morally obliged to do so even if the money you left runs out. Will imposing this 
added financial strain on the guardian and their children create resentment and a bad 
environment for all members of the household?  
 To avoid such problems, we work together with our clients’ financial planners, 
insurance agents and accountants to assess whether, after the clients’ deaths and the 
payment of their debts, taxes and expenses of administration,the “residue” of liquid assets 
will provide an adequate fund for the guardian. We define adequacy as an amount that in 
a worst-case scenario — the immediate simultaneous death of both parents — will 
support both the clients’ children through their minority and even beyond, and, if 
necessary, the guardian and to some extent, the guardian’s family. If there is an 
anticipated shortfall, we encourage the clients to consider purchasing additional life 
insurance. 32 
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 Undoubtedly, the reason most of our shy away from discussions about a guardian is 
the intensely personal nature of the decision. There is no perfect guardian for the minor 
children – only the parents truly fit that bill. Nonetheless, as estate planning attorneys we 



can help these clients give the issue the careful consideration it deserves and provide 
valuable counsel by presenting flexible options including those mentioned here. If despite 
your best efforts your clients remain stalemated, remind each of them that their kids will 
be better off if someone is named — even if it is one spouse’s second or third choice – 
than if they allow a court to decide. 
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